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Regulation of Economic Sanctions under International

Human Rights Law and International Humanitarian Law

FANG Ruian

(School of International Law, Shanghai University of Political Science and Law)

Abstract: The close linkage between the two issues, economic sanctions and
human rights, represents the nature of the relationship between states, namely the core
terms of interests and values. When economic sanctions occur, they do not simply
imply a change in the balance of power between different states, but also involve the
encounter of different political ideas and human rights theories, and in turn affect the
construction of the global order. It is important for the global order and global human
rights governance to consider the application and effect of international law in the past
and present. Economic sanctions have had a negative impact on the economic and
social development of sovereign states, posed a humanitarian threat to the right to life
and health of civilians in general, and seriously affected the rights of specific groups.
The international community generally considers "comprehensive sanctions" as "dumb
sanctions" that cause harm and lead to economic costs for the state, and even make
it difficult to achieve the desired diplomatic goals. Therefore, the United Nations and
sovereign states imposing unilateral sanctions have begun to make adjustments and
explore "smart sanctions", targeting the leaders, top figures and individuals or groups
supporting the sanctioned regime or group, in order to minimize the negative impact on
"vulnerable groups" and third parties.

Although "smart sanctions" pose less risk to human rights, there is a tendency to
move back to comprehensive sanctions for their ineffective policies. What is even more
worrying is that as "smart sanctions" develop more widely and deeply, the distinction
between them and comprehensive sanctions becomes blurred, and they sometimes
take on the appearance of "smart sanctions" but are actually comprehensive sanctions.

It is still important to analyze how the international human rights legal system can
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work to curb the negative effects of economic sanctions. There are already provisions
on the relationship between sanctions and human rights at the UN level, especially
in the context of the right to development, based on the limitations of sanctions
on development. In addition, the international community has a large number of
international documents of a declaratory nature expressing the rejection of unilateral
economic sanctions, as well as a large number of international conventions that place
an important place on the guarantee of human rights, such as the right to life in Article
6 of the International Covenant on Civil and Political Rights, the right to an adequate
standard of living in Article 11 of the International Covenant on Economic, Social and
Cultural Rights, and the principle of the best interests of the child, guaranteed in the
Convention on the Rights of the Child of 1989.

In the case of international humanitarian law, while traditionally considered as
the law of war and applicable only in international armed conflicts or non-international
armed conflicts, there are still specific situations in which economic sanctions can be
applied, such as where collective economic sanctions cannot be imposed in the way that
causes starvation of the civilian population based on some humanitarian provisions. If a
portion of the civilian population is below subsistence level, economic sanctions would
violate the prohibition of starvation and could even be considered a means of war
under international humanitarian law. In addition, it has been argued that international
humanitarian law can be applied in an analogous way. In the Corfu Channel case, the
International Court of Justice applied a wartime convention to an event that occurred in
peacetime, and for 25 years, from 1996 to 2021, the United Nations General Assembly
adopted resolutions expressing the rejection of the legality of unilateral sanctions,
which can be seen as State practice and opinio juris, to the extent that it constitutes a
customary rule of international law.

International criminal law also has the potential to facilitate the regulation of
economic sanctions. Although the Rome Statute of the International Criminal Court
(ICC) has prerequisites for war crimes jurisdiction, the relevant provisions of the ICC
on genocide and crimes against humanity have the potential to regulate economic
sanctions. Whether multilateral or unilateral economic sanctions, it has become the
consensus of the international community that they carry significant human rights risks

and can lead to humanitarian disasters.
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The use of economic sanctions, in fact, reflects a tension between security and
human rights. In addition to traditional international human rights conventions, the
application of international humanitarian law in an analogous way, the role of the
International Criminal Court as a criminal deterrent, and attention to the development
of customary international law in the area of sanctions should be possible ways to
regulate unilateral and multilateral economic sanctions in the future. The United
Nations, especially the Human Rights Council and the Office of the United Nations
High Commissioner for Human Rights, should continue to place a high priority on
the resolution of human rights issues arising from economic sanctions and promote
the joint efforts of the international community to bring about a real solution to the

problem.

KEY WORDS: economic sanctions; international human rights law; international

humanitarian law; customary international law
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